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was no fraud or willful misrepresenta-
tion, or if the Department of Justice 
decides not to prosecute, the Certifying 
Officer shall decide the case on the 
merits of the application. 

(d) Finding of fraud or willful misrepre-
sentation. If as referenced in § 656.30(d), 
a court, the DHS or the Department of 
State determines there was fraud or 
willful misrepresentation involving a 
labor certification application, the ap-
plication will be considered to be in-
validated, processing is terminated, a 
notice of the termination and the rea-
son therefore is sent by the Certifying 
Officer to the employer, attorney/ 
agent, as appropriate, and a copy of the 
notification is sent by the Certifying 
Officer to the alien and to the Depart-
ment of Labor’s Office of Inspector 
General. 

§ 656.32 Revocation of approved labor 
certifications. 

(a) Basis for DOL revocation. The Cer-
tifying Officer in consultation with the 
Chief, Division of Foreign Labor Cer-
tification may take steps to revoke an 
approved labor certification, if he/she 
finds the certification was not justi-
fied. A labor certification may also be 
invalidated by DHS or the Department 
of State as set forth in § 656.30(d). 

(b) Department of Labor procedures for 
revocation. (1) The Certifying Officer 
sends to the employer a Notice of Intent 
to Revoke an approved labor certifi-
cation which contains a detailed state-
ment of the grounds for the revocation 
and the time period allowed for the em-
ployer’s rebuttal. The employer may 
submit evidence in rebuttal within 30 
days of receipt of the notice. The Certi-
fying Officer must consider all relevant 
evidence presented in deciding whether 
to revoke the labor certification. 

(2) If rebuttal evidence is not filed by 
the employer, the Notice of Intent to Re-
voke becomes the final decision of the 
Secretary. 

(3) If the employer files rebuttal evi-
dence and the Certifying Officer deter-
mines the certification should be re-
voked, the employer may file an appeal 
under § 656.26. 

(4) The Certifying Officer will inform 
the employer within 30 days of receiv-
ing any rebuttal evidence whether or 

not the labor certification will be re-
voked. 

(5) If the labor certification is re-
voked, the Certifying Officer will also 
send a copy of the notification to the 
DHS and the Department of State. 

Subpart D—Determination of 
Prevailing Wage 

§ 656.40 Determination of prevailing 
wage for labor certification pur-
poses. 

(a) Application process. The employer 
must request a prevailing wage deter-
mination from the SWA having juris-
diction over the proposed area of in-
tended employment. The SWA must 
enter its wage determination on the 
form it uses and return the form with 
its endorsement to the employer. Un-
less the employer chooses to appeal the 
SWA’s prevailing wage determination 
under § 656.41(a), it files the Application 
for Permanent Employment Certifi-
cation either electronically or by mail 
with an ETA application processing 
center and maintains the SWA PWD in 
its files. The determination shall be 
submitted to an ETA application proc-
essing center in the event it is re-
quested in the course of an audit. 

(b) Determinations. The SWA deter-
mines the prevailing wage as follows: 

(1) Except as provided in paragraphs 
(e) and (f) of this section, if the job op-
portunity is covered by a collective 
bargaining agreement (CBA) that was 
negotiated at arms-length between the 
union and the employer, the wage rate 
set forth in the CBA agreement is con-
sidered as not adversely affecting the 
wages of U.S. workers similarly em-
ployed, that is, it is considered the 
‘‘prevailing wage’’ for labor certifi-
cation purposes. 

(2) If the job opportunity is not cov-
ered by a CBA, the prevailing wage for 
labor certification purposes shall be 
the arithmetic mean, except as pro-
vided in paragraph (b)(3) of this sec-
tion, of the wages of workers similarly 
employed in the area of intended em-
ployment. The wage component of the 
DOL Occupational Employment Statis-
tics Survey shall be used to determine 
the arithmetic mean, unless the em-
ployer provides an acceptable survey 
under paragraph (g) of this section. 
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